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In practically all the states the words "the party to be charged" 
have been interpreted to mean the defendant in the action, whether he is 
the vendor or the vendee. Heflin v. Milton, 69 Ala. 354; Hodges v. 
Kowling, 58 Conn. 12; Old Colony R. R. Co. v. Evans, 6 Gray, 25; Simmes 
v. Killian, 34 N. C. 252. But in Kentucky and Tennessee it has always 
been held that the agreement of the plaintiff who hasn't signed, not being 
binding, forms no consideration for the promise of the defendant and 
there is a want of mutuality which can only be avoided by interpreting the 
words "party to be charged" to mean the vendor. City of Murray v. 
Crawford, 138 Ky. 25; Usher v. Flood, 83 Ky, 552; Frazer v. Ford, 2 
Head (Tenn.) 464. And where the vendor hasn't signed, the bringing of 
the action doesn't remedy the defect. Fraser v. Ford, supra. For the same 
reason New York, Wisconsin, Nebraska, Michigan, Montana, Pennsylvania, 
and Texas have thought it necessary to change their statutes to read 
"grantor or lessor" instead of "party to be charged." All these states 
proceed on the theory that the purpose of the statute is to protect the 
holders of title to realty rather than the vendee. City of Murray v. Craw- 
ford, supra. But the great majority of the states hold that the vendee is 
to be equally protected because there is as much danger of an exorbitant 
price being imposed on him by perjury as there is of a contract to sell 
being similarly imposed on the owner of the land. Simmes v. Killian, 
supra; Harper v. Goldschmidt, 156 Cal. 245. So the holding of the princi- 
pal case and the reasoning upon which it is based are contrary to the 
great weight of authority, but in accord with the precedents of their 
own state and Tennessee. 



Limitations of Actions — Obstruction of Water Course. — Taylor v. 
Newman, et 1. 139 P. (Kan.) 369. — In an action for trespass to real prop- 
erty, where the defendant had built and maintained a permanent obstruc- 
tion in the channel of a stream which had for two years prior to this ac- 
tion so diverted the flow of water so as to cause the plaintiff's land on the 
opposite shore to be carried away, it was held that the cause of action 
was barred by the two-year statute of limitations. 

There is perhaps no subject in the law about which there is greater 
conflict than the application of the statute of limitations to these cases. 
Board of Directors of St. Francis Lev. Dist. v. Barton, 92 Ark. 406. The 
weight of authority, however, seems to be that where the nuisance is of a 
permanent character and its continuance is necessarily an injury, the dam- 
age is original, may be fully compensated for in one action, and the statute 
begins to run from the time the structure is erected. Board of Dir. St. 
Francis Lev. Dist. v. Barton, supra; Parker v. Atchison, 58 Kan. 29; St. 
Louis I. M. Sr S. R. Co. v. Morris, 35 Ark. 622. This was held even where 
the injury was at irregular intervals. Gulf, C. & S. R. Co. v. Mosely, 161 
Fed. 72. But where the full extent of the injury cannot be foreseen at the 
time the obstruction is erected, the statute doesn't begin to run until the 
injury is apparent and then the whole recovery must be had in one action. 
Buntin v. Chicago, R. 1. & R. R. Co., 41 Fed. 774. Yet in a few cases 
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where the defendant's act may or may not cause injury, a recovery was 
allowed for each separate injury. Troy v. Cheshire R. R. Co., 23 N. H. 83. 
An extreme view is taken by some courts which hold that even where the 
obstruction is permanent and the injury must necessarily follow, each con- 
tinuance is a new injury and damages may be recovered in successive ac- 
tions until the prescriptive period has run. Prime v. Yonkers, 131 N. Y. 
App. Div. 110; Valley R. Co. v. From, 43 Ohio St. 623; Daneri v. Southern 
Cal. R. Co., 122 Cal. 507. Farnham on "Water and Water Courses", Vol. 2, 
Sec. 506, disapproves of the above rule and says it has no application to 
cases of permanent obstructions, but that the statute should run from the 
time of the erection and the time the injury is done. This is the majority 
rule with which the principal case is in accord. 



Master and Servant — Scope of Employment. — Kemp v. Chicago R. 
I. & P. Ry Co., 138 Pacific Reporter, 621. — An employer may be held 
liable for the wrongful acts of his employee done in the scope of his em- 
ployment. While it is difficult to define this expression with precision, as 
applied to all situations ,it may be said generally, that to fix liability upon 
the employer the act must not only be done in the time but in pursuance of 
the object of and in furtherance of duty. If done solely to accomplish an em- 
ployee's own purpose or device, although in an interval of his regular 
service, the employer is not liable. Benson, Mason and West JJ., dissent- 
ing. 

This court held there was no question for the jury as to the brake- 
man's acting within the scope of his employment, when, after he had 
ordered away trespassers and they had called back an insult to him after 
they had reached some distance in flight, he pursued and shot one of them. 

In general the master is not liable for the acts of the servant, unless 
they are in the course of his employment, Haler v. Ross, 68 N. J. L. 324 ; 
Lima Ry. v. Little, 67 Ohio St. 91, though this phase is not synonymous 
with, "during time of employment." The scope of duty is to be implied 
from the nature of the employment, Ephland v. Mo. Pac. Ry., 137 Mo. 187, 
which in this case clearly included the duty of expelling trespassers. To 
escape liability the master must show the servant had gone about some 
purpose of his own, Barmore v. Vicksburg, 85 Miss. 426. In the opinion 
of the majority of the court the brakeman's action here was so plainly 
retaliatory that they held in accord with Barmore v. Vicksburg as matter 
of law. In a similar case, Lytle v. Crescent News Co., 27 Tex. Civil Ap- 
peals, 530, a master was held not liable when his agent shot a man who 
called him a vile name. Several cases have held there is no liability upon 
a master when his watchman shoots a trespasser, Sandles v. Levenson, 
176N. Y. 610; Belt. Co. v. Banicki, 102 111. App. 642. Since, in the prin- 
cipal case, there was no pursuit by the brakeman until he was insulted, it 
would seem as though there were here no question of fact to be decided 
and that the court rightly passed upon the case as a question of law. 



